Conventional wisdom holds states, international organisations and occasionally individuals to be subjects of international law, with debate ongoing whether corporations and rebel groups can be said to have international human rights obligations. Political parties have not figured in this debate, yet of all non-state actors they are arguably the most natural bearers of international obligations. When in power, they span the very divide between public and private spheres which has historically determined the scope of application of human rights law. Even in opposition, political parties have the capacity to foster or thwart individuals' participation in governance and, with it, their dignity and human rights. Reflecting this centrality to democracy, they are directly addressed by diverse international instruments and bodies, a trend to be embraced and encouraged from prosecution authorities to election observer organisations.
Introduction
South African prosecutors made headlines when they recently announced their intention to commence an investigation into mass rapes committed during Zimbabwe's 2008 election campaign. Worldwide coverage hailed the first instance of an African state invoking universal jurisdiction to investigate crimes against humanity committed abroad by foreigners. Overlooked was another
The distinction between rebel groups and political parties is admittedly nebulous in societies experiencing or emerging from insurrection or civil war. Hezbollah in Lebanon, the People's Liberation Movement in South Sudan and the Liberation Tigers in Sri Lanka exemplify the`continuum' along which political parties and rebel groups may be arrayed. 5 Admonishing the last group on behalf of the United Nations, Professor Philip Alston warned that the Tamil Tigers' conduct would be evaluated against international standards by virtue of the fact that they`aspire to represent a people before the world' . 6 While conceding the theoretical relevance of such an aspiration in holding non-state actors to international obligations, Rodley has argued that in fact many rebel groups`aspire merely to impede government or draw attention to perceived injustice' . 7 Undoubtedly the objectives of rebel groups vary, but they remain fundamentally military in nature. 8 Even when engaged in political activities, these tend to be instruments of or pretexts for an essentially military purpose. 9 Political parties, on the other hand, are by definition`association [s] […] one of the aims of which is to participate in the management of public affairs' . 10 Unlike armed groups, 11 political parties' core vocation will, in democratic systems, be legitimate, legal and inherently laudable. Accordingly, whether they aspire to form the government-and, in a sense, to represent their state before the world-as in the case of large parties, or merely to influence government, in the case of smaller ones, political parties will be comparatively sensitive to the reputational implications of violating international obligations. Rebel groups, meanwhile, are more or less indifferent. 34 , noting that rebels'`prétention même de représenter le pays, du moins pour partie, les lie' , but confining this to rebels exercising`une autorité effective' over territory. 7 Rodley, above n 3, 301. 8 De Zeeuw, above n 5, 7. 9 De Zeeuw, above n 5, 17-18. 10 Democratization 505, 505 (`The term``political party'' is used in its most generic sense indicating a group of citizens that are organized to seek and exercise power in a political system'). 11 Clapham, above n 2, 920. 12 Ibid. See also Rodley, above n 3, 318 (`Only rarely will [rebel groups] have reason to feel bound Most states today are at least nominally democratic. 13 Political parties' legitimacy and legality is attested to by the registration formalities imposed on them across jurisdictions: from submitting lists of nominating citizens (in Georgia and Malawi) or nominated candidates (in Madagascar and Benin) to paying a fee (in Tajikistan and the US) and solemnly disavowing affiliation with insurgents (in Afghanistan).
14 Having duly registered, unlike rebel groups, 15 parties are capable of being dissolved or stripped of their status by authorities on ostensibly principled grounds such as encouragement of crime (as in Turkey and Bosnia and Herzegovina). 16 Finally, political parties' finances tend to be regulated by authorities, which may hold them to account for assets. 17 For their part, rebel groups do not generally have assets in their names.
18
The question of political parties' international obligations will ordinarily arise in the context of elections in societies transitioning towards democracy.
19
Though not the only means or measure of participative governance, elections are the most regularly contentious. Electoral misconduct ranges from non-violent acts (fraud such as vote-buying and ballot-or count-tampering) to outright violence (intimidation of opposing candidates or supporters through property damage, harassment, and physical harm possibly rising to international criminal levels). 20 In so far as political parties can be said to have international obligations not to interfere with opponents' human rights, these are the likely forms their violations will take.
Even at its most violent, however, the objectives, timing, perpetrators and by international standards'). 13 wing on the party payroll in past election campaigns. 29 And how to disentangle partisan from ethnic motives? So frequently are ethno-religious cleavages exploited to political ends that, in a book surveying this correlation, Human Rights Watch felt it necessary to specify that it`does not condemn the formation or existence of […] political parties based on religious or ethnic affiliation' per se. 30 The attribution question cannot be answered in the abstract. However, it is suggested that liability should not require evidence that party leaders`explicitly called' for misconduct. 31 That standard would exclude situations like the one in Apartheid South Africa, where:
[…] self-defense units set up with the encouragement of the ANC [African National Congress] became undisciplined and preyed on the communities they were supposed to protect. Meanwhile, radical black groups opposed to the negotiations, such as […] the armed wing of the PAC [Pan Africanist Congress], carried out attacks on whites […] . 32 Rather, the common law notion of vicarious liability should be relied on to assess political parties' breach of international obligations. In proceedings against a corporation under the US Alien Tort Statute, Judge Posner of the Seventh Circuit approved of civil liability for international law violations`directed, encouraged or condoned at the […] defendant's decisionmaking level' . 33 This standard might be satisfied with respect to a political party, at least constructively, where gang-rapes of opponents are perpetrated at party`base camps' by men chanting partisan slogans and wearing party-issued t-shirts. 34 Similarly, in connection with international criminal law, non-state actors' liability may be founded upoǹ organizational complicity' in the commission of any offence. 35 
Rationale for imposing international obligations on political parties
The above examples make clear that if internationally enshrined rights of participative governance are to be protected, as mandated by the International Covenant on Civil and Political Rights, they need protecting as much from non-state actors as from authorities, if not more so. 36 Comprising the rights to vote and seek elected office, participation rights are an end in themselves, affirming individual dignity and equality. In the UN General Assembly's estimation they are equally a means to ensure`enjoyment of a wide range of other human rights and fundamental freedoms' . 37 This foundational or prophylactic role of participation rights distinguishes them from other human rights sought to be protected by imposing international obligations on non-state actors. When international tribunals or treaty bodies articulate such obligations, they are sometimes criticised as having intruded on the prerogatives of (elected) national governments.
38 But this criticism assumes that such governments reflect the will of the people, whereas that is not true of political parties which triumph through electoral misconduct.
As recognised by the UN Human Rights Committee, political parties play a`significant role in the conduct of public affairs and the election process' .
39
Similarly the European Court of Human Rights has stated,`political parties are a form of association essential to the proper functioning of democracy' .
40
Though the Court articulated this rationale for granting standing to political parties as claimants under international law, surely it militates equally strongly 36 Ibid, 902. See also Knox, above n 3, 18:`the enjoyment of many human rights may be interfered with by private actors, not just by governments; private actions must therefore be addressed to protect human rights fully' , and also 19:`Private actors unquestionably have the power to harm one another in ways that impair human rights' . 37 GA Res 43/157, 8 December 1988. See also Boutros-Ghali, above n 4, 22, noting`the mutually reinforcing relationship between democracy, development and respect for human rights' , and 27, stating democracy`is based on and aims to promote the dignity and worth of the individual human being and the fundamental equality of all peoples' . 38 for imposing international obligations upon them. Political parties bring to bear collective resources and organisational capacity which, if used to bad ends, may gravely violate others' participation rights and human rights more generally. 41 By the same token, where they contest elections in conformity with international norms, political parties have a unique capacity to foster participative governance. 42 Their significance in this respect is affirmed by the Inter-American Democratic Charter adopted by members of the Organization of American States. Among other provisions, the Charter declares that`[t]he strengthening of political parties and other political organizations is a priority for democracy' .
43
A capacity to either inhibit or foster participation rights is enhanced in the case of ruling parties, separated as they are by only a`thin line' from the resources of the state.
44 From Africa to the former Soviet Union, there is a rich tradition of governments deploying state agents to do the dirty, partisan work of intimidating opposition candidates and supporters. 45 If`complicity' between nominally non-state actors and states is a common justification for holding non-state actors to international standards, ruling parties are the ultimate embodiment of this rationale. 46 They do not merely act with or`like' a government: they substantially are the government. 47 And even where they do not directly exploit this status to violate opponents' participation rights, elected officials and their appointees may turn a blind eye as partisan agents do so for them. 48 In so far as the infringed participation rights are enshrined only domestically, impunity will result to the 41 Knox, above n 3, 19:`Some private actors, such as multinational corporations and religious institutions, are powerful in their own right, even if they do not command armies' . See also Clapham, above n 2, 919, by analogy with corporations, arguing that organisations, unlike individuals,`could be found liable due to a failure in their systems' . 42 Kumar, above n 10, 512, noting with respect to the proliferation of international democracy assistance programs targeting political parties,`[i]t is assumed that once senior party officials obtain advice they need, they will disseminate the necessary information and communicate it to their local offices' . 43 
International framework of participation rights
It is one thing to assert that political parties should be subject to international obligations. In assessing the extent to which political parties are subject to international obligations, if only by implication, the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights appear at first glance to offer fertile ground. Both instruments articulate sweeping rights of participation, as in Article 21 of the Universal Declaration of Human Rights:
(1) Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.
[…]
(3) The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections […] . 51 So broad is this wording that it suggests converse duty-holders might extend beyond electoral authorities to include political parties. But the more fundamental question is whether the Universal Declaration enshrines any legal rights or obligations at all. Its dismissal by Rodley as comprising language of mere`fact or faith' 52 is overstated: even in the domestic context, legal rules typically are formulated as`general declarations' rather than specific`directives' . 53 And semantic generality alone cannot have deprived the Universal Declaration of legal signifi- 49 Ibid. See also AIDS-Free World, above n 26, 33:`the police refused to file reports implicating the ZANU-PF in such crimes' . 50 Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in article 2 and without unreasonable restrictions:
(a) To take part in the conduct of public affairs, directly or through freely chosen representatives; (b) To vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors; […] 
57
As with the Universal Declaration, it is not obvious that corresponding obligations attach to electoral authorities to the exclusion of political parties. By way of contrast, the equivalent provision of the European Convention on Human Rights specifies unambiguously that it is the state`Contracting Parties' which`undertake to hold free elections […] under conditions which will ensure the free expression of the opinion of the people' . 58 Moreover, the ICCPR expressly recognizes private persons'`responsibility to strive for the promotion and observance of the rights' set out therein. 59 Yet the UN Human Rights Committee, the independent body tasked with monitoring ICCPR compliance, has authoritatively interpreted the 54 In short, neither the Universal Declaration nor the ICCPR as interpreted can be said to impose international legal obligations directly on political parties. Under these instruments, political parties lack`sufficient status' to violate the enshrined norms or rights of participative governance.
62 At most, state parties to the ICCPR are exhorted to transpose its provisions into domestic law, and thus to bind political parties indirectly by way of treaty-implementing legislation.
International instruments addressing political parties
That something is amiss with this interpretation of the ICCPR becomes clear when compared to that of another universal treaty, the Convention on the Elimination of all Forms of Discrimination against Women (CEDAW). CEDAW binds even more states than does the ICCPR. 63 Like ICCPR Article 25, it contains a provision enshrining participation rights, albeit from a gender-specific perspective, in Article 7:
States Parties shall take all appropriate measures to eliminate discrimination against women in the political and public life of the country and, in particular, shall ensure to women, on equal terms with men, the right: (a) To vote in all elections and public referenda and to be eligible for election to all publicly elected bodies; 60 On its face, CEDAW's explicit direction to states alone invites as restrictive an application as that given to the ICCPR. Yet the UN Committee on the Elimination of Discrimination against Women, the treaty body responsible for monitoring CEDAW's implementation, has authoritatively interpreted Article 7 to impose international obligations directly on political parties within ratifying states:
Political parties must embrace the principles of equal opportunity and democracy and endeavour to balance the number of male and female candidates.
65
[…] political parties also have a responsibility to ensure that women are included in party lists and nominated for election in areas where they have a likelihood of electoral success. CEDAW's implementing body is on solid interpretive ground in so far as it is widely accepted that treaties may impose international obligations directly on domestic actors and not simply the state parties as such. 68 This position in no way detracts from the established rule that treaties cannot impose obligations on third states or international organisations without their express consent. 69 While CEDAW's direct application to political parties depends upon interpretation of its provisions, some regional treaties address political parties explicitly. This may reflect a deliberate calculation by the governments of state parties 64 No individual or political party shall engage in any act that may 70 Rodley, above n 3, 316, noting as regards state parties to the Geneva Conventions that`They would have had to be profoundly neglectful of their own interests blindly to allow the standards to be framed as applying to their own behaviour and not to that of their opponents' . 71 The CIS Convention, ECOWAS Protocol and AU Declaration reflect the collective will of states' executives to impose international obligations on political parties within discrete regional blocs. In contrast, the Inter-Parliamentary Union (IPU) is an intergovernmental organisation consisting of states' legislative branches. Its reach is global, with 162 national member legislatures, and its influence is reflected in permanent UN observer status. The IPU's unanimouslyadopted Declaration on Criteria for Free and Fair Elections therefore evidences the breadth of support for international norms of political party conduct across not only territories but branches of government. Having reaffirmed the Universal Declaration and ICCPR in its preamble, the IPU Declaration states in relevant part that`[c]andidature, party and campaign rights carry responsibilities to the community. In particular, no candidate or political party shall engage in violence'; 79`[ e]very candidate and political party competing in an election shall respect the rights and freedoms of others'; 80 and that`[e]very candidate and po-litical party competing in an election shall accept the outcome of a free and fair election' . 81 Whether hard or soft, strictly legal or merely political, the international instruments canvassed above permit a number of conclusions to be drawn as to the international legal status of political parties. First, as a matter of treaty law, the UN Human Rights Committee's interpretation of ICCPR Article 25 is increasingly an outlier in so far as it does not recognise the direct application of obligations to political parties. Subsequent agreements between state parties to a treaty such as the ICCPR have an interpretive role to play as regards that treaty, at least as between those states, whether by establishing their own interpretation of it-as the CIS Convention arguably does in explicitly referencing the ICCPR-or as a relevant rule of international law applicable to them in its own right, as the ECOWAS Protocol is. 82 Even strictly non-binding instruments, such as the AU and IPU Declarations, are increasingly relied on to give content to treaty standards. 83 Therefore, a credible interpretation of ICCPR Article 25 would impose international obligations directly on political parties.
Second, as a matter of customary international law, hard as well as soft law instruments concluded by intergovernmental organisations have`tremendous importance' in ascertaining the opinio iuris of states necessary to elucidate binding rules on the international plane. 84 The collective will manifested by CIS, ECOWAS, IPU and AU member states to bind political parties rebuts Rodley's traditional, statist presumption against international law vesting non-state actors with`sufficient status to become themselves violators of that law' . 85 Whatever opposition states might historically have evinced to treating non-state actors as proper' international legal subjects 86 has, at least with respect to political parties, collapsed spectacularly. That it has done so in similar terms across states from Africa to the former Soviet Union, many of them specially affected by electoral misconduct, adds credence to the possibility that we are witnessing the formation of customary international law binding upon political parties, at any rate on a regional basis. 87 Moreover, the range of states concerned shows that this development is far from an exercise in cultural imperialism. 88 Third, as a practical matter, it may be irrelevant to their importance whether the instruments surveyed above contribute to forming hard law. Treaties and custom deriving from state practice are increasingly viewed as outdated parameters of international law, confining it to a vertical, constraining role over states rather than a horizontal, facilitative role across societies. 89 As Professor Hart has written in specific connection with international law,`the proof that`b inding'' rules in any society exist, is simply that they are thought of, spoken of, and function as such' among relevant actors. 90 Though not legally binding per se, the AU and IPU Declarations unambiguously`formulate expectations' on political parties.
91 This is clear from their consistent use of manifestly obligatory forms (`shall') rather than hortatory ones (`should').
92 If international law is well acquainted with`hard' instruments containing`soft' norms-that is, norms within treaties worded so conditionally as to be unenforceable 93 -the unqualified wording of the AU and IPU Declarations effectively inverts that phenomenon. These are hard norms articulated in soft instruments.
On the ground, relevant actors are gradually taking note. Though still overwhelmingly focused on authorities' administration of elections, 94 international election observer organisations will from time to time direct their only tool as 87 Pellet, above n 84, 752. 88 Cf Rodley, above n 3, 317-318. 89 Abi-Saab, above n 84, 60. See also Bianchi, above n 83, 398-9 (`although some norms are non-legally binding, they are […] as effective in addressing the needs of the international community as legally binding norms' […] political parties should take steps to ensure that no pressure is applied on public-sector employees or other citizens to attend campaign events, to desist from political activities, or to vote in a particular way.
95
Parties should demonstrate the political will for the conduct of democratic elections commensurate with the broad privileges they enjoy under the law in regard to the conduct of elections. They should discharge their electoral duties in a responsible manner […] .
96 Even in the rare OSCE reports where they appear, however, recommendations directed at political parties are outnumbered by those directed at electoral authorities by a factor of some 25 to one. This may be due to the minimal role traditionally played by public international law in election observation frameworks. 97 Given the developments canvassed above, it is suggested that these frameworks be revised to reflect the international obligations and norms which increasingly apply to political parties as well as electoral authorities. This is consistent with electoral observers' essentially passive function, to`acknowledge the situation as a whole' while avoiding any apparent bias as between governing and opposition parties. 103 If political parties may so clearly be endowed with international legal rights there can hardly be a substantive impediment inhering in international law to their being subjects for purposes of obligations. On the contrary, the question appears to be a procedural or practical one of whether to exercise prescriptive or adjudicative jurisdiction over political parties. 104 In this vein, a memorandum of the French Foreign Ministry addressing France's international criminal jurisdiction states:
France has long acknowledged […] both the criminal liability of legal entities and the extraterritoriality of certain laws that apply to them in this regard. Legal entities include private law legal entities, both for-profit (companies, partnerships) and non-profit (associations, political parties […] etc) 105 The memorandum proceeds to explain that this jurisdiction is exercised sparingly on account of`pressure from political parties and associations who feared that they might otherwise incur liability' . 106 In other words, political parties themselves recognise that nothing but the solicitude of states insulates them from international obligations.
While it lacks the prescriptive jurisdiction of the French state, the treatybased European Court of Human Rights has ingeniously wielded adjudicative jurisdiction to impose international obligations on political parties in select cases. It does so by invoking the abuse of rights doctrine, as codified in the Convention, 107 to dismiss actions by political parties that either call for or have themselves`resorted to illegal or undemocratic methods, encouraged the use of violence, aimed to undermine [the respondent state's] democratic and pluralist political system or pursued objectives that were racist or likely to destroy the rights and freedoms of others' . 108 In this way, political parties within Council of Europe states can be seen to be subject to an`obligation not to exceed certain limits in exercising' their participation rights`and not to exercise [them] with the sole intention of harming others' . 109 While this obligation might leave something to be desired in so far as its breach entails essentially procedural consequences for political parties appearing before the Court, nonetheless it advances the view that international obligations attach directly to political parties. Moreover, by formulating the obligation in essentially correlative terms as one of respect for the participation rights of fellow political parties and their supporters, the Court avoids a potential pitfall associated with the more diffuse converse obligations articulated in international instruments. Such obligations may be invoked strategically by governments, acting in a fundamentally partisan capacity, to`offset' participation rights accorded by the state to opposition political parties. 
Conclusion
This paper has canvassed and sought to justify emerging international human rights obligations of political parties. Its focus has been on what might be termed primary obligations: that is,`morally authoritative' obligations of general application rather than`practically authoritative' obligations accruing to a specific actor upon breach of a primary obligation. 111 Primary legal obligations exist independently of the secondary obligations (or lack thereof) through which they are enforced (or not). 112 Thus, the International Court of Justice distinguishes thè binding force' of obligations it imposes from the question of their enforceability, noting:`the fact that the Court does not itself have the means to ensure the execution of orders […] is not an argument against the binding nature of such orders' . 113 The emergence of primary obligations for political parties reflects a global consensus spanning actors as diverse as the UN Committee on the Elimination of Discrimination against Women, the Commonwealth of Independent States, France's Foreign Ministry and the Economic Community of West African States. This paper has urged the UN Human Rights Committee and election observer organisations to advance this consensus by directly exhorting political parties, where appropriate, to respect their international obligations.
Other actors are already moving beyond primary international obligations when it comes to political parties. As has been seen, the European Court of Human Rights will dismiss claims by political parties that have infringed the rights of others. South Africa's National Prosecution Authority has opened an investigation of ZANU-PF for crimes against humanity. These developments embody or set the stage for the particularised`orders' (of reparation, of injunction, of forfeiture, etc.) that characterise secondary obligations. 114 In time, whether through international criminal proceedings before domestic courts 115 or decisions of independent treaty bodies, 116 secondary obligations can be expected to extend to political parties. In international jurisprudence, however, sanctions are of a different nature and they play a different role, with the result that a declaratory judgment will frequently have the same compulsive force as a mandatory judgment' . 115 Clapham, above n 2, 919. See also Knox, above n 3, 19 (acknowledging that`international law could not possibly replicate the vast domestic resources devoted to regulating private invasions of interests denominated as human rights by international law […]'). 116 Knox, above n 3, 13.
